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UNI TED STATES TAX COURT
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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8582-083. Filed July 11, 2005.

P filed no income tax return for 2000, and R
determ ned a deficiency in tax and additions to tax on
account thereof. P disputes his obligation to file an
income tax return and pay tax on constitutional
grounds, disputes R s disallowance of basis in various
securities sold by P, and challenges the additions to
t ax.

1. Held: P s claimthat he has no obligation to
file a tax return and pay tax is without nerit.

2. Held, further, P has failed to prove that his
basis in any of the securities is greater than zero.

3. Held, further, Pis liable for an addition to
tax under sec. 6651(a)(l1l), I.RC., for failure to file
a return.
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4. Held, further, Pis liable for an addition to
tax under sec. 6654, |.R C., for failure to pay
estinmat ed tax.

5. Held, further, P is penalized $15, 000 under
sec. 6673(a)(1l), I.R C, because his positionin this
proceeding is frivol ous.

d enn S. Hodges, pro se.

John W Sheffield Ill, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: By notice of deficiency dated March 4,
2003, respondent determned a deficiency in petitioner’s 2000
Federal inconme tax of $84,014 and additions to tax of $18, 903,
$7,561, and $4,519, under sections 6651(a)(1) and (2) and
6654(a), respectively. Petitioner assigns error to all of those
determ nations. By the answer, respondent concedes the addition
to tax determ ned under section 6651(a)(2) and clainms an increase
in the addition to tax determ ned under section 6651(a)(1) of
$2,100 (for a total addition under that section of $21, 003).
Taking into account certain concessions nmade by petitioner, the
i ssues remaining for decision are (1) petitioner’s constitutional
chall enge to the incone tax, (2) petitioner’s gain, if any, from
certain sales of securities, (3) the additions to tax, and (4)

our inposition of a penalty upon petitioner under section 6673.
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Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as amended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

For conveni ence, nonetary anounts have been rounded to the
nearest dollar anount.

FI NDI NGS OF FACT

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference. At the tine he filed the petition, petitioner
resided in Duluth, Ceorgia.

Petitioner did not file a Form 1040, U.S. Individual Incone
Tax Return (tax return), for 2000, nor did he file any tax return
from 1996 t hrough 2003. He did file tax returns from 1971 to
1995.

During 2000, petitioner received proceeds of $225,390 from

the sale of securities (the securities) as follows:

Dat e
of Sale Security Sold Pr oceeds
Unknown SBC Communi cations I nc. $43
02/ 04/ 00 AT&T Cor p. 51, 623
10/ 03/ 00 Avaya | nc. 32
02/ 01/ 00 AT&T Cor p. 49, 686
07/ 25/ 00 AT&T Cor p. 31
12/ 28/ 00 AT&T Cor p. 6, 638
02/ 01/ 00 Bell Atlantic Corp. 22,983
02/ 01/ 00 Bel | Sout h Cor p. 6, 516
02/ 01/ 00 Honeywel | Intl Inc. 8, 535
02/ 01/ 00 Lucent Technol ogi es Inc. 7,467
02/ 03/ 00 Medi aOne Group I nc. 5, 636
07/ 21/ 00 Medi aOne Group I nc. 6, 800
07/ 25/ 00 Medi aOne Group I nc. 1, 020
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06/ 30/ 00 Qnest Conmuni cations Intl. 46
02/ 01/ 00 SBC Communi cations | nc. 8, 637
02/ 03/ 00 SBC Communi cati ons | nc. 46
02/ 03/ 00 SBC Communi cations | nc. 46
02/ 04/ 00 SBC Communi cations | nc. 44, 594
02/ 04/ 00 U S. West Inc. 5,011

Petitioner also received ordinary dividends and capital
gains in the amounts of $13,572 and $11, 378, respectively.
OPI NI ON

| nt r oducti on

We first address petitioner’s constitutional challenge to
the incone tax. W then determine petitioner’s gain fromthe
sale of the securities. Finally, we address the additions to tax
and section 6673 penalty.

1. Petitioner’'s Constitutional Challenge to the |Incone Tax

In the anended petition, in support of his assignnents of
error, petitioner clains that he has books and records
substanti ating his deductions, business expenses, credits, and
charitable contributions. At the trial of this case, petitioner
conceded that, during 2000, the sale of the securities produced
proceeds of $225,390 and he received ordinary dividends and
capital gains in the amounts of $13,572 and $11, 378,
respectively. He offered nothing to show any busi ness expenses,
credits, or charitable contributions. He conceded that he did
not file a tax return for 2000. Hi s wife, apparently speaking

for him clainmed that, even if the Court were to find that he had
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incone in the anmount determ ned by respondent, he was not
obligated to file an incone tax return (or pay any tax):

We [petitioner and his wife] didn’t file a return
because we feel like we are not liable to file a
return. Just based on research and the taxation
clauses in the Constitution that specifically address
how t axes can be taken, and based on Suprene Court
cases after the 16th Amendnent that says that it didn't
grant Congress any nore taxing authority, its our
position, our good faith position as citizens, that we
are not liable to file for this incone.

On brief, petitioner restates his claimthat he has no
obligation to file an incone tax return:

After careful study and review of the Constitution
of the United States and the Internal Revenue Laws,
Petitioner has been brought clearly to the conclusion
that the Internal Revenue Laws pertain to taxpayers and
not to non-taxpayers. |f one searches the index of the
| RC under heading of “Liability for tax” one finds
listed 51 different taxes, none of which refer to an
“inconme tax”. All tax returns filed by Petitioner
prior to 1998 were filed due to |lack of w sdom
knowl edge and understanding. The enormty and
anbiguity of the Internal Revenue Codes [sic] conbined
with a service that has operated with intimdation and
fear tactics hinders the common man or wonman from
gquestion [sic] the legality.

Section 6012(a) requires every individual having gross
i nconme exceeding certain mninmumanounts to file an incone tax
return. For 2000, petitioner’s gross incone exceeded the

applicable section 6012 mininumfor filing a return.! The cases

! During 2000, petitioner received ordinary dividends and
capital gains in the amounts of $13,572 and $11, 378,
respectively. Both dividends and gains derived fromdealings in
property are itens of gross incone. See sec. 61(a)(3) and (7).
Together, the two itens total $24,950, which is above the

(continued. . .)
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are legion that individuals required by the Internal Revenue Code
to file areturn nust file a return and pay tax. E. g., Bassett

v. Conmm ssioner, 67 F.3d 29, 31 (2d Cr. 1995), affg. 100 T.C

650 (1993); Stubbs v. Conm ssioner, 797 F.2d 936, 938 (11th Cr.

1986); Steinbrecher v. Comm ssioner, 712 F.2d 195, 198 (5th G

1983), affg. T.C. Meno. 1983-12; United States v. Chrane, 529

F.2d 1236, 1237 (5th Gr. 1976); Hatfield v. Conmm ssioner, 68

T.C. 895, 898 (1977); Hicks v. Comm ssioner, T.C Meno. 1992-649;

Zegel v. Conmissioner, T.C. Menp. 1989-522.

Petitioner’s claimthat he has no obligation to file a
return or pay any tax is without nerit, and we reject it.

[, Petitioner’s Gin

At issue is the anbunt of petitioner’s gain fromthe sal e of
the securities. At trial, petitioner conceded that, during 2000,
hi s brokerage account at Sol onon Smth Barney (Smth Barney) was
credited with $225, 390, the proceeds from sal es of the
securities. He clainmed, however, that, the securities were sold
at a net | oss of $18,888 and, taking into account fees in the
amount of $1,400 he paid Smith Barney, his total |oss on the
sal es of the securities was nore than $20,000. Petitioner

determ nes that he suffered a net 1 oss on the sales of the

Y(...continued)
threshold for which a return was required froman individual for
2000, no matter what the individual’'s filing status (single,
married filing jointly, etc.). See Instructions acconpanying
2000 Form 1040, U.S. Individual Incone Tax Return, p. 15.
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securities by conparing the sales price of each security with its
tax basis, as he conputes those bases. Wth one exception, i.e.,
shares of stock in Honeywell Intl. Inc. (the Honeywel|l shares),
he conputes the tax basis of each of his various security
hol di ngs as being the fair market value of the security on My
28, 1993, the date he clainms is the date of his grandnother’s
deat h.

Petitioner’s wife testified that, to the best of her
recol l ection, petitioner’s grandnother died on May 28, 1993. She
testified that, except for the Honeywel|l shares, all of the
securities were received by petitioner on account of his
grandnot her’s death. She testified that the Honeywell shares
were a gift to petitioner fromhis nother. Petitioner did not
testify to those matters. There is in evidence a letter from
Smth Barney that, for sone of the securities, states prices for
the securities on May 28, 1993.

Section 1001(a) deals with the conmputation of gain or |oss
on the sale or other disposition (wthout distinction, sale) of
property. Gain is the excess of the anount realized on the sale
of property over the property’ s adjusted basis (basis) for
determning gain. 1d. Loss is the excess of the property’s
basis for determning | oss over the anobunt realized on its sale.
Id. The basis of property may be different for purposes of

determ ning whether property is sold at a gain or whether it is
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sold at a loss. See, e.g., section 1015(a), which provides that
the basis of property acquired by gift is the sanme in the hands
of the donee as it was in the hands of the donor, except that, if
such basis exceeds the fair market value of the property at the
time of the gift, then, for purposes of determning |oss, the
basis shall be such fair market value. In general, the basis of
property received by bequest is the fair market val ue of the
property on the date of death of the decedent. See sec.
1014(a)(1l). The basis of property received by purchase is its
cost. See sec. 1012.

For the reasons that follow, we do not find petitioner’s
wife's testinony as to the origin of the securities in
petitioner’s hands to be credible, and we give it no weight.
First, her testinmony was self-serving (in that we assune, as
petitioner’s wife, she has an econom c stake in the outcone of
this case). W need not accept self-serving testinony, even if

unopposed. Fleischer v. Conm ssioner, 403 F.2d 403, 406 (2d Cr

1968), affg. T.C. Meno. 1967-85; see al so Tokarski V.

Conm ssioner, 87 T.C. 74, 77 (1986) (“Under all the

ci rcunstances, we are not required to accept the self-serving
testimony of petitioner or that of his nother as gospel.”).
Second, with respect to the securities that she testified were
recei ved by bequest from petitioner’s grandnother, her testinony

i nvol ved two crucial facts: one, the fact of the grandnother’s
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death on or about May 28, 1993, and, two, the transfer of the
securities on account of her death. Death is not exclusively a
private event. It is usually acconpanied by public recognition,
in the formof a death certificate and, sonetines, court records
evi dencing the adm nistration or probate of the decedent’s
estate. Oten thereis a wll, and there are newspaper articles
reporting the decedent’s death. There is a substantial anmount of
nmoney i nvol ved here, and the |ack of any evidence supporting
petitioner’s wife's testinony on crucial points causes us to
distrust that testinony as to the fact or date of the
grandnother’s death. Wth respect to the fact of the transfer of
the securities, stock transfers (especially of the stock of
traded conpani es) are evidenced by record entries. The
securities in question here were sold by Smth Barney, who, we
assunme, would not have sold them and deposited the proceeds to
petitioner’s account unless Smth Barney was satisfied petitioner
owned the securities. Petitioner produced no evidence of the
transfer of any of the securities fromhis grandnother to him

We cannot, therefore, conclude that petitioner acquired
securities fromhis grandnother or that, even if he did, he
acquired themon or about May 28, 1993. W have simlar
difficulty wwth the petitioner’s wife's testinony about the gift

of the Honeywel | shares.
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Petitioner bears the burden of proving his basis in the
securities. See Rule 142(a). Petitioner has failed to prove
that the securities, other than the Honeywel|l shares, were
acquired from his grandnot her on or about May 28, 1993, or that
t he Honeywel | shares were received fromhis nother by gift.

Since petitioner has failed to prove that the securities have any
basis in excess of zero, we sustain respondent’s adjustnent
including in full the proceeds fromthe sale of the securities in
petitioner’s gross incone.

V. Additions to Tax

A. Respondent's Section 6651(a)(1) Determ nation

Section 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determned with
regard to any extension of tinme for filing), unless it is shown
that such failure is due to reasonable cause and not due to
willful neglect. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on the
del i nquent return for each nonth or fraction thereof during which
the return remains delinquent, up to a maxi num addition of 25
percent for returns nore than 4 nonths delinquent. Reasonable
cause contenpl ates that the taxpayer exercised ordinary business

care and prudence and was nonet hel ess unable to file a return

within the prescribed tine. United States v. Boyle, 469 U S

241, 246 (1985); sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
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W1l ful neglect nmeans a conscious, intentional failure or

reckl ess indifference. Boyl e, supra at 245.

Petitioner failed to file a tax return for 2000 and, thus,
is liable for the addition to tax inposed by section 6651(a)(1)
unl ess the failure was due to reasonabl e cause and not due to
willful neglect. Petitioner had sufficient gross income for 2000
so that he was required to file a return.? He had filed tax
returns from 1971 to 1995, when he stopped because, as his wife
testified, they had done research and “realized that there had
been a | ot of unconstitutional things happening in the tax |aws
and we decided that we weren’t going to be robbed anynore.” As
the cases we cited above show, petitioner’s reasons for not
filing are spurious. Petitioner’s failure in his duty to file a
tax return for 2000 was both conscious and intentional. A person
Wi th gross incone equal to petitioner’s gross incone for 2000,
exerci sing ordinary business care and prudence, would have filed
a tax return for 2000. Petitioner consciously and intentionally
failed to file a tax return for 2000. Petitioner was willfully
neglectful in failing to do so, and we so find.

We sustain an addition to tax under section 6651(a)(1) in

t he amount of $21, 003.

2 See supra note 1
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B. Respondent's Section 6654 Determ nation

Section 6654 provides for an addition to tax in the event of
an under paynent of a required installnment of individual estinmated
tax. Sec. 6654(a) and (b). As relevant to this case, each
required installnent of estimated tax is equal to 25 percent of
the "required annual paynment”, which in turn is equal to the
| esser of (1) 90 percent of the tax shown on the individual's
return for that year (or, if no returnis filed, 90 percent of
his or her tax for such year), or (2) if the individual filed a
return for the imedi ately precedi ng taxable year, 100 percent of
the tax shown on that return. Sec. 6654(d)(1)(A) and (B)(i) and
(1i). The due dates of the required installments for a cal endar
taxabl e year are April 15, June 15, and Septenber 15 of that year
and January 15 of the follow ng year. Sec. 6654(c)(2).

Petitioner filed no return for 1999 or 2000. Petitioner’s
“requi red annual paynment” of estimated tax was, therefore, equal
to 90 percent of his tax for 2000. Petitioner paid none of the
required install nents of that anount.

We sustain an addition to tax under section 6654(a) in the

anount of $4,519.°3

3 Petitioner does not challenge the conputation of the sec.
6654 addition to tax, which we have not conputed.



- 13 -

V. Section 6673(a)(1) Penalty

Section 6673(a) (1) authorizes the Tax Court to inpose a
penalty on a taxpayer, not to exceed $25,000, if the Court finds,
anong ot her things, that the taxpayer’s position is frivolous or
groundl ess. Sec. 6673(a)(1)(B). The purpose of section 6673 is
to conpel taxpayers to think and to conformtheir conduct to
settled principles before they file returns and litigate. Takaba

v. Comm ssioner, 119 T.C 285, 295 (2002). A taxpayer's position

is frivolous if it is contrary to established | aw and unsupported
by a reasoned, colorable argunent for change in the law. E. g.,

Nis Famly Trust v. Comm ssioner, 115 T.C 523, 544 (2000). W

need not find specific damages to invoke section 6673(a)(1);
rather, that section is a penalty provision, intended to deter
and penalize frivolous clains and positions in proceedi ngs before

this Court. Bagby v. Comm ssioner, 102 T.C 596, 613-614 (1994).

Petitioner does not here argue for any change in the | aw,
and there is no plausible argunent that he did not have to file a
tax return for 2000. Petitioner’s argunent to the contrary is
frivolous, and we so find. The Court tw ce warned petitioner--at
a pretrial conference in March 2004 and at trial in May 2004--
that the argunent he was advanci ng was of the sort that m ght
subject himto a penalty under section 6673. W have little
synpathy for petitioner’s obstinacy in the face of our warnings.

We believe that petitioner is deserving of a substantial penalty
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under section 6673. W therefore inpose on himunder that
section a penalty of $15, 000.

VI . Concl usion

We shall enter decision for respondent reflecting (1) the
deficiency in tax determ ned by respondent, (2) the increased
addition to tax asserted by respondent under section 6651(a)(1),
(3) respondent’s concession of the addition to tax determ ned
under section 6651(a)(2), (4) the addition to tax
determ ned by respondent under section 6654, and (5) the penalty
we i nposed under section 6673(a)(1).

To reflect the foregoing,

Deci sion will be entered

for respondent.




